
Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Virginia Law Register. 



EDITED BY W. M. LILE. 



Issued Monthly at $5 per Annum. Single Numbers, SO Cents. 

Communications with reference to contents should be addressed to the editor 
at University Station, Charlottesville, Va. ; business communications to the pub- 
lishers. 

Continuing the series of portraits of the judges of the Supreme 
Court of Appeals, we present to our readers, as a frontispiece with this 
number, the portrait of Judge Richard H. Cardwell. 



We publish elsewhere an important ruling of the Court of Appeals 
upon the Statute of Jeofails, declaring the inability of that court to 
correct a clerical error in its own decrees after the expiration of the 
term and of the period prescribed for filing a petition for a rehearing. 
This ruling has not been published before. The reasons in support of 
the motion are clearly stated in the note of counsel for appellant, 
which, at our request, was kindly put at our disposal by counsel, and 
-which we publish with our report of the case. It is to be regretted 
that no opinion was handed down with the order denying the motion, 
inasmuch as its importance and the deductions which will be drawn 
from it as a major premise will be apparent upon a little reflection. 
Nor are we able to give the counter- view from the standpoint of coun- 
sel for appellee, who, not feeling authorized to consent to the motion, 
generously refrained from opposing it, and submitted no note of argu- 
ment. One good result at least will attach to the ruling. The late 
Frederick Carroll Brewster, the eminent Pennsylvania law-writer and 
professor, was wont to remind his students in practice and pleading 
that the great Murat always groomed his own mare — that they should 
leave nothing to clerks, lest the entire fruit of a victory be snatched 
from them by an apparently trifling oversight. The old lesson has 
been taught again that lawyers should never be satisfied with a court 
opinion in their clients' favor, but should in term time examine every 
order entered in their cases and see that they embody with fullness and 
precision the judgment of the court. 

If the court means, by this denial of appellant's petition, that it has 
no power of correcting merely clerical errors — errors obvious to the 
court from the record before it — the situation is most unfortunate, and 
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should receive the immediate attention of the legislature now in session. 

If by a clerical misprision the Court of Appeals should enter a per- 
sonal decree for a large amount against counsel in the case — or, worse 
still, should order one of its own members to be hanged — and is then 
unable to correct the clerical error, the learned, respectable and inno- 
cent looking gentlemen who compose that court constitute a most dan- 
gerous aggregation. 

The court doubtless had the best of reasons for refusing to correct 
the error, but one who reads the admirable brief of counsel for the 
petitioner cannot but regret that these reasons were not disclosed for 
the benefit of the profession. 



In the case of Proskauen. Guardian, v. Bongers, the chancery court 
of the city of Kichmond has recently been called upon to construe 
section 3348 of the Virginia Code, relating to contracts made with 
agents who are incapable of testifying. The facts were, briefly, that 
the guardian made certain payments out of the personalty of his 
wards, on a mortgage held by a corporation upon the house in which 
the wards lived, the property of their father, the mortgagor, who was 
unable to pay the interest. A sale was imminent, and to keep the 
roof over his wards' heads, the guardian made the payments. 

Upon proceedings instituted by the wards some years later for this 
diversion of their funds, the guardian testified very frankly that he 
had thus used their property for what he considered their best interests, 
intending to secure the approval of the chancery court. This he failed 
to do by reason of his absence from the country, and the neglect of an 
attorney to whom he had confided his and his wards' interest to fulfill 
the trust confided to him. The following extract from the deposition 
of the guardian will show the precise point passed upon by the court : 

"Mr. Lovenstein" (the cashier of the creditor corporation), " to whom you 
paid the money on account of the debt of Mr. John Bongers, knew it was not 
your individual money, didn't he? 

"Ans: He did. 

" He also knew that the money paid by you to him was not the money belong- 
ing to Mr. John Bongers, did he not ? 

" Ans : I am quite sure that I informed him that I was paying this money as 
guardian of the children, and my vouchers, if I had them before me, would so 
show." 

This entire line of testimony was excepted to by the corporation on 
the ground that Lovenstein, its former cashier, * ' is dead, and there- 
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fore that the guardian, the other party to the contract or transaction, 
cannot be admitted to testify in favor of a person having an interest 
adverse to the principal of such agent." There was no counter testi- 
mony on the point, though the present cashier, answering for the 
company, denied all knowledge of the kind charged by the wards ; 
this was, of course, purely negative. Had the guardian's testimony 
been adjudged competent, the only logical result would have been a 
decree against the company for the amount received by it from the 
guardian. 

The case of Mutual Life Ins. Co. v. Oliver, 95 Va. 445, was cited 
in argument, in which case an agent of an insurance company who 
had procured a policy, was held a competent witness on behalf of the 
company, though the assured was dead at the time of the trial. It 
was urged that the principal case was the converse of that, and that 
the line of reasoning followed by the Court of Appeals to a conclusion 
favorable to the principal in that case, demanded a conclusion adverse 
to the interests of the principal in the case at bar. 

Judge Lamb, however, after mature consideration (though to our 
regret, he filed no statement of his reasons) , sustained the exceptions 
of the company and excluded the guardian's testimony as incompetent 
under the statute ; and it being the only evidence tending to charge 
the company with knowledge, the vouchers mentioned by the guardian 
having been lost or destroyed, the company was acquitted of any 
responsibility in the premises. A decree was directed to be entered 
against the guardian and his surety for the full amount paid on the 
mortgage. 



In his interesting and well considered paper on Instructions, pub- 
lished elsewhere, Mr. W. Gordon Mathews, of Charleston, W. Va., 
points out many of the technicalities and absurdities which the appel- 
late courts of the two Virginias have woven about the law of this 
subject. We commond a careful perusal of the paper to our readers. 

One of the rules animadverted upon, which the Virginia court has 
been accustomed to enforce for many years, is the familiar doctrine 
that if there be any evidence tending to prove a material fact, the 
court must, if requested, give an instruction applicable thereto, even 
though the evidence be so slight as to be insufficient to support a ver- 
dict founded upon it; and it is reversible error to refuse such instruc- 
tion. In other words the court must instruct the jury that if they 
believe from this (insufficient) evidence that such fact is established, 
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they must find for the plaintiff or defendant, as the case may be, 
although the court at that moment knows that if the jury find the 
verdict thus invited, it is the sworn duty of the court to set it aside. 
" Gentlemen of the jury," says the trial judge, "if you believe from 
the evidence that the defendant did so and so, your sworn duty will 
be to find for the plaintiff — but (sotto voce) if you do so find, it will be 
my sworn duty to instantly set your verdict aside as contrary to the 
law and the evidence. ' ' On appeal the appellate court declares : 

"It doth appear you are a worthy judge; 
You know the law ; your exposition 
Hath been most sound." 

Another trial judge, less learned in the law of appellate practice — 
which, it is to be noted, is not the handiwork of the legislature, but 
built up by the court itself, on reason, justice and common sense— re- 
fuses to give an instruction based on such evidence — or, another, still 
less familiar with the common sense rules of the appellate court, would 
say : "Gentlemen of the jury, there is some slight evidence in this 
case that the defendant did so and so. But this evidence is not suf- 
ficient to sustain a verdict, and if you find a verdict based on such 
evidence, it will be my duty to set it aside. I tell you this in advance, 
so as to save the delay, expense and annoyance of a new trial.' ' On 
appeal, the ignorance of this judge would shock their honors, and they 
would write him down on their records, for all the world to see, as an 
ignorant or unjust judge. "According to the rules of justice and 
common sense adopted by this court for the guidance of trial courts," 
their learned worships would say, in effect, "the trial judge should 
not have told the jury the legal truth about the insufficiency of that 
evidence. He should not only have concealed the true situation from 
them, but he should still further have hoodwinked them, and hazarded 
a delay of justice, by leading the jury to believe that they might base 
a verdict on such evidence, and should have instructed them accord- 
ingly. And although it is perfectly plain from the record that the 
verdict found by the jury in this case was the only one possible under 
the evidence, and meets the precise justice of the case, yet we cannot 
permit our rules to be thus trampled upon by trial courts. Let the 
judgment be reversed. And if the same situation shall arise on a 
second trial, let the judge observe the rule announced, and instruct 
the jury accordingly. If the jury find a verdict on the insufficient evi- 
dence, let the trial court set it aside — and let this process continue 
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until the third trial be had. On the third trial, the judge, will again 
instruct on the insufficient evidence, and if the jury again find a 
verdict on that evidence, let it stand as the judgment of the court, 
since the statute forbids more than two new trials to the same party. 
This may result in a gross deprivation of justice which it is the busi- 
ness of the courts to enforce, but it is according to established rules. ' ' 
The judges now on the bench are not responsible for this state of 
affairs: It is an inheritance from the great ones of the past — and, we 
believe, exists only in Virginia. 




HON. R. H. CARDWELL, 

Judge of the Supreme Court of Appeals of Virginia. 



